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lN the

United States

CIRCUIT COURT OF flPPEES

FOR THE

NINTH CIRCUIT.

The United States of America,

Libelant and Appellant,

vs.

The Steamship Haytian Republic,

her engines, boilers, tackle, apparel

and furnitnre, and

The Northwest Loan and Trust
Company, Claimant,

Respondent and Appellee, j

BRIEF OF APPELLANT ON APPEAL.

This is an appeal from a decree in admiralty of the

District Court of the United States for the District of

Oregon, dismissing the libel of the United States and

awarding judgment in faYor of The Northwest Loan

and Trust Company for costs and disbursements.
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STATEMENT OF THE CASE.

On the 6tli day of June, ICS93, in the District Court

of the United States for the District of Washington,

a libel was filed by the United States District At-

torney against the steamship Haytian Republic pray-

ing that said Haytian Republic be condemned and for-

feited to the United States for certain offenses, to-wit:

First—For violations of the Revenue Laws of the

United States by smuggling and clandestinely intro-

ducing prepared opium into the United States

on the following dates: November 26th, 1S92; De-

cember 7th, 1892; between the 8th day of October,

1892, and the i2tli day of December, 1892.

Second—P^or violations of the laws of the United

States relating to the importation of Chinese laborers,

committed on the following dates : November 26th,

1892; January 26th, 1893; between the 8th day of

October, 1892, and the 12th day of December, 1892;

on the 28th day of September, 1892 ; on the nth and

12th days of October, 1892 ; on the 15th and i6th da3\s

of October, 1892; on the ist day of November, 1892;

on the 2d day of January, 1893; on the 26th day of

January, 1893; on the nth daj^ of May, 1893; on

different days between the 2d day of February, 1893,

and the 28th day of May, 1893.

See printed record, pp. 105 to 126.

Such proceedings were had in the matter of said

libel that the Haytian Republic was released from



custody on said libel on the gth day of June, 1893, as

will more fully appear from the transcript of record

in this case. (Printed record, pp. 129 to 148.)

Upon her release from custody in the State of

Washington she came to Portland, Oregon, where, on

the 6th day of July, 1893, she was again arrested, and

the following libel and information filed against her

:

IN THE

DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF OREGON.

The United States of America,

vs.

The Steamship Haytian Republic,

Her Engines, Boilers, Tackle,

Apparel and Furniture.

To the Honorable C. B. Bellinger, Judge of the District

Court of the United States for the District of Oregon :

The libel and information of Daniel R. IMurphy,

Attorney of the United States in and for the District

of Oregon, who prosecutes in this behalf for the said

United States, and being present here in court in his

own proper person, in the name and on behalf of the

said United States against the steamship Haytian



Republic, her engines, boilers, tackle, apparel and fur-

niture and appurtenances in a certain cause of seizure

and forfeiture, alleges and informs as follows

:

That on the 3d day of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

on waters navigable from the sea b}- vessels of ten or

more tons burden, T.J. Black, Collector of Customs in

and for the collection district of Willamette, in the Dis-

trict of Oregon, did seize and now hath in his custody

within the District of Oregon, and within the jurisdic-

tion of this Court, as being forfeited to the United

States, a certain vessel and steamship, her boilers,

engines, tackle, apparel, furniture and appurtenances

of the value of forty-five thousand dollars, of the regis-

tered tonnage of seven hundred and seventy-nine and

fifty-three one hundredths (779 53-100) tons belonging

in whole to ©itizens of the United States, and called,

designated and known b}^ the name of the " Haytian

Republic." That said T. J. Black, as such Collector

of Customs as aforesaid, now holds said steamship

Haytian Republic, her engines, boilers, tackle, ap;3arel

and furniture and appurtenances, in his custod}' for

the causes and reasons hereinafter stated, to-wnt

:

That on the 28th da}^ of June, 1893, at the Port of

Portland, in the District of Oregon, and within the

jurisdiction of this Court, H. K. Struve was the master

of said steamship Haytian Republic, and being such

master, the said H. K. Struve did knowingl}^ as such

master, on said 28th day of June, 1893, bring within the

United States and into said Port of Portland, Oregon,



on said steamship Haytian Republic from a certain

foreign port, to-wit : Victoria, in the Province of

British Columbia, certain Chinese laborers, to-wit

:

Lon Fon, Choy Gam, Lam Back, Wa Gee, Long Hop,

Sing Cam, Mo}- Gum, Leong Chong Geoy, Young
Wong, Yip Back Yip Bong, Said Soe, Lam Seong,

Louis Yee Ling, Louis Lee Hong, neither of said

Chinese laborers having been in the United States on

the 17th day of November, 1880, or at any time prior

thereto, and neither of said Chinese laborers having

come into the United States before the expiration of

ninet}' daj-s after Ma}- 6th, 1882.

That on said 28th da}^ of June, 1893, said Haytian

Republic was not bound to a port not in the United

States, and did not come within the jurisdiction of

the United States by reason of being in distress, or

in stress of weather, and did not touch at any port of

the United States on its voyage to any foreign port

or place, all of which facts were well known to said

H. K. Struve, such master as aforesaid, on said 28th

day of June, 1893. By reason whereof, and by force

of the act of Congress approved on the 6th day of

May, 1892, entitled ''An act to execute certain treaty

stipulations relating to Chinese," and the acts amend-

atory thereof and supplementary thereto, and of the

act of Congress approved May 5th, 1892, entitled "An
act to prohibit the coming of Chinese persons into

the United States," the said vessel, her engines,

boilers, tackle, apparel and furniture have become

and are forfeited to the United States.
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Second—And the said United States District At-

torne}', Daniel R. Mnrph}^ acting for and on behalf

of the United States as aforesaid, further alleges and

informs the Court as follows

:

That on the 3d day of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the collection district of Willamette in the

District of Oregon, did seize and now hath in his

custody within the District of Oregon and within the

jurisdiction of this Court as being forfeited to the

United States, a certain vessel and steamship, her

boilers, engines, tackle, apparel, furniture and appurt-

enances of the value of forty-five thousand dollars, of

the registered tonnage of seven hundred and sevent}'-

nine and fifty-three one-hundredths (779 53-100) tons

belonging in whole to citizens of the United States,

and called, designated and known b}' the name of the

"Haytian Republic." That said T.J. Black, as such

Collector of Customs as aforesaid, now holds said

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in

his custody for the causes and reasons hereinafter

stated, to-wit:

That on the 14th da}' of June, 1893, at the Port of

Portland, in the District of Oregon, and within the

jurisdiction of this Court, H. K. Struve was master of

said steamship Haytian Republic, and being such

master, the said H. K. Struve did knowingh', as such



master, on said 14th day of June, 1893, l^i"iiig within

the United States and into said Port of Portland,

Oregon, on said steamship Haytian Repnblic, and did

land and canse to be landed at said Port of Portland,

Oregon, from a certain foreign port, to-wit : Victoria,

in the Province of British Columbia, certain Chinese

laborers, to-wit : Moy Bow, Moy Luke, Lee Woo,

Lum Ho, Lu Ling, Cliung Wing, Wong Kong, Aloy

Chai That, Law Kung, Jang Shun, Lee Pan, Lam
Kam, Chong Shew Poy, neither of said Chinese

laborers having been in the LTnited States on the 17th

day of November, 1880, or at any time prior thereto,

and neither of said Chinese laborers having come into

the United States before the expiration of ninety days

after May 6th, 1882.

That on said 14th da}' of June, 1893, said Haytian

Repnblic was not bound to a port not in the United

States and did not come within the jurisdiction of the

United States b}- reason of being in distress, or in

stress of weather, and did not touch at any port of

the United States on its voyage to any foreign port

or place, all of which facts were well known to the

said H. K. Struve, such master as aforesaid, on said

14th day of June, 1893. ^Y I'eason whereof and b}'

force of the act of Congress approved on the 6th da}^

of May, 1892, entitled, "An Act to execute certain

treaty stipulations relating to Chinese," and the acts

amendatory thereof and supplementary thereto, and

of the act of Congress approved May 5th, 1892, en-

titled, "An Act to prohibit the coming of Chinese per-

sons into the United States," the said vessel, her
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engines, l)oilers, tackle, apparel and furniture have

become and are forfeited to the United States.

Third—And the said United States District At-

torney, Daniel R. Murphy, acting for and on behalf

of the United States as aforesaid, further alleges and

informs the court as follows

:

That on the 3d da}' of Jul}-, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J, Black, collector of customs in

and for the collection district of Willamette, in the

District of Oregon, did seize and now hath in his

custody within the District of Oregon, and within the

jurisdiction of this Court, as being forfeited to the

United States, a certain vessel and steamship, her

boilers, engines, tackle, apparel, furniture and appur-

tenances of the value of forty-five thousand dollars, of

the registered tonnage of seven hundred and seventy-

nine and fift3^-three one-hundredths (779 53-100) tons

belonging in whole to citizens of the United States,

and called, designated and known by name of the

"Ha3'tian Republic." That said T.J. Black, as such

Collector of Customs as aforesaid, now holds said

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in

his " custody, for the causes and reasons hereinafter

stated, to-wit:

That on the 29th day of October, 1892, at the Port

of Portland, Oregon, in the District of Oregon, and

within the adniiralt}' jurisdiction of this Court, John
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Ross was master of said steamship Haytian Republic,

and W. B. Jackling had chief charge and control of

the navigation and emploj-ment of said vessel. That

on said 29th day of October, 1892, at said port of Port-

land, as aforesaid, certain merchandise to-wit : 1,640

cans of prepared opinni containing 820 pounds of pre-

pared opium, then and there of the value of nine thou-

sand, eight hundred and fort}' dollars ($9,840), was un-

lawfulh' and fraudulently, and with the knowledge,

privity and consent, and by the assistance of said John

Ross, who was then and there the master of said ves-

sel as aforesaid, and with the knowledge, privity and

consent, and by the assistance of said W. B. Jackling,

who had the chief charge and control of the naviga-

tion and employment of said vessel as aforesaid, and

with intent then and there on the part of said master

and of said W. B. Jackling thereby to defraud the

United States, brought into the United States, and

into the said port of Portland, and within the admir-

alty jurisdiction of this Court, in and on board of said

vessel from a foreign port, to-wit : the port of Victoria

in the province of British Columbia, and no part of

said merchandise was included or described in the

manifest or cargo of said vessel, but the whole thereof

was hidden, secreted and stowed away in said vessel,

with the full knowledge, consent and privity of said

master and of said W. B. Jackling, contrary to the

form of the Statutes of the United States in such cases

made and provided. By reason whereof, and force of

the provisions of sections numbered 2806, 2807, 2808,

2S09 and 3088 of the Revised Statutes of the United
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States, the said master has incurred a penalty equal

in value to the value of such merchandise, and became

indebted to the United States in the sum of nine thou-

sand, eight hundred and forty dollars ($9,840), and the

said vessel has become and is now subject to a lien for

said pcnalt}-.

Fourth—And the said United States District Attor-

ney, Daniel R. Murph}-, acting for and on behalf of

the United States as aforesaid, further alleges and in-

forms the Court as follows :

That on the 3d day of July, 1893, ^^ the Port of

Portland, Oregon, in the said District of Oregon,

and in waters navigable from the sea b}^ vessels

of ten or more tons burden, T. J. Black, Collector

of Customs in and for the Collection District of

Willamette in the District of Oregon, did seize and

now hath in his custody- within the District of Ore-

o-on, and within the jurisdiction of this Court as

being forfeited to the United States, a certain vessel

and steamship, her boilers, engines, tackle, apparel,

furniture and appurtenances, of the value of forty-five

thousand dollars, of the registered tonnage of seven

hundred and sevent^'-nine and fift3'-three one-hun-

dredths (779 53-100) tons, belonging in whole to

citizens of the United States, and called, desig-

nated and known b}' the name of the '' Ha^'tain

Republic." That said T. J. Black, as such Collector

of Customs as aforesaid, now holds said steamship

Haytian Republic, her engines, boilers, tackle,

apparel and furniture and appurtenances in his



11

custody for the causes and reasons hereinafter stated,

to-wit

:

That on the 27th day of December, 1892, at a pLace

called St. Johns, on the Willamette river, in the Dis-

trict of Oregon, and within the admiralt}- jurisdiction

of this Court, John Ross was master of said steamship

Haytian Republic and W. B. Jackling had chief charge

and control of the navigation and employment of said

vessel. That on said 27th day of December, 1892, at

said place called St. Johns, as aforesaid, certain mer-

chandise, to-wit : One thousand pounds of opium

then and there of the value of twelve thousand dol-

lars ($12,000), was unlawfully and fraudulently, and

with the knowledge, privity and consent, and by the

assistance of said John Ross, who was then and there

the master of said vessel, as aforesaid, and with the

knowledge, privitj- and consent, and by the assistance

of said W. B. Jackling, who had chief charge and con-

trol of the navigation and emploj^ment of said vessel,

as aforesaid, and with intent then and there on the

part of said master and of said W. B. Jackling thereby

to defraud the United States, brought into the United

States, and to said place called St. Johns, on said Wil-

lamette river, and in the District of Oregon, and

within the admiralty jurisdiction of this Court, in and

on board of said vessel from foreign ports, to-wit

:

From the ports of Victoria and Vancouver, in the

Province of British Columbia, and no part of said

merchandise was included or described in the manifest

or cargo of said vessel, but the whole thereof was hid-

den, secreted and stowed away in said vessel with the
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full knowledge, privity and consent of said master and

of said \V. B. Jackling. And that wlien said vessel

reached said place called St. Johns, in the District of

Oregon, as aforesaid, and within the adniiralt}- juris-

diction of this Court, and on her wa}' to the Port of

Portland, the said merchandise was in the night time,

and with the knowledge, privity and consent, and b\'

the aid and assistance of said master and said \V. B.

Jackling, secreth', unlawfully and fraudulentl}' un-

loaded from said vessel at said place called St. Johns,

without a permit or license to unload the same from

the Collector or other officer of customs, or any officer

of the United States, and without an}' permit or

license whatever for so unloading, and Avithout being

compelled so to do by reason of unavoidable necessit}'

or stress of weather, contrary to the Statutes of the

United States in such cases made and provided. By

reason whereof, and by force of sections 2867, 2806,

2807, 2808, 2809, 2871, 2872, 2873, 2874 and 3088 of

the Revised Statutes of the United States, the said

master and the mate of said vessel have each respect-

ively incurred a penalty and become indebted to the

United States in the sum of one thousand dollars, and

the further sum of twelve thousand ($12,000) dollars,

and the said vessel has become and is now subject to

a lien for said penalty.

Fifth—And the said United States District Attor-

ney, Daniel R. Alurph}-, acting for and on behalf of

the United States, as aforesaid, further alleges and

informs the Court as follows

:

That on the 3d day of Jul}', 1893, at the Port of
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Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons bnrden, T. J. Black, Collector of Customs

in and for the collection district of Willamette in the

District of Oregon, did seize and now hath in his

custody within the District of Oregon, and within the

jurisdiction of this Court, as being forfeited to the

United States, a certain vessel and steamship, her

boilers, engines, tackle, apparel, furniture and appur-

tenances, of the value of forty-five thousand dollars of

the registered tonnage of seven hundred and seventy-

nine and fifty-three one-hundredths (779 53-100)

tons, belonging in whole to citizens of the United

States, and called, designated and known by the

name of the " Haytian Republic." That said T. J.

Black, as such Collector of Customs, as aforesaid, now

holds said steamship Haj-tian Republic, her engines,

boilers, tackle, apparel and furniture and appur-

tenances in his custody for the causes and reasons

hereinafter stated, to-wit

:

That on the agtli day of October, 1892, at the Port

of Portland, Oregon, John Ross was master of said

steamship Haytian Republic. That on said 29th day

of October, 1892, said John Ross, at said Port of Port-

land, Oregon, and within the admiralty jurisdiction of

this Court, for the purpose of fraudulently bringing

within the United States Chinese laborers, contrary <

to law, did willfully, unlawfully, knowingly and

falsely make, forge and alter, and cause to be made,

forged and altered, certain false, forged and counterfeit

certificates purporting on their face to entitle certain
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Chinese laborers in said certificates named to enter

the United States, and purporting to have been

prepared and executed under section 6 of the act of

Congress, entitled, ''An Act to prohibit the coming of

Chinese persons into the United States," contrary to

the statutes of the United States in such cases made

and provided. Bv reason whereof, and by force of the

act of Congress entitled, "An act to prohibit the

coming of Chinese persons into the United States,"

approved May 5th, 1892, the said vessel, her engines,

boilers, tackle, apparel and furniture, have become and

are forfeited to the United States.

That all and singular the premises are true and

within the adniiralt\' and maritime jurisdiction of the

United States and of this Court.

Wherefore, the said United States District At-

torne}', on behalf of the United States, prays the

advisement of the Court herein in the premises, for a

monition, and that the usual process against the said

steamship Ha^'tiau Republic be issued in this behalf,

and that all persons interested therein may be cited to

answer in the premises, and that the said vessel and

steamship and her engines, boilers, tackle, apparel and

furniture may be decreed to be and remain forfeited

to the United States, and that said Haytian

Republic, for the causes aforesaid, and others appear-

ing, be decreed to pay said penalty of nine thousand,

eight hundred and forty ($9,840.00) dollars, and one

thousand ($1,000.00) dollars, and twelve thousand
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($i2,ooo.oo) dollars, in all twenty-two thousand, eight

hundred and forty ($22,840.00) dollars.

Daniel R. Murphy,

United States District Attorney for the District of

Orecoil.

District of Oregon, ss.

I, Daniel R. Murphy, being first duly sworn, depose

and say that I am U. S. Attorney for the District of

Oregon, and that the foregoing information is true as

I verily believe.

Daniel R. Murphy.

Subscribed and sworn to before me this 6th day of

July, ICS93.

R. B. IvAMSON, Clerk.

The first article of said libel was amended by in-

serting the words "and did attempt to land said

Chinese laborers" after the words "Louis Lee Hong."

(See printed record, page 19.)

On the 14th da\^ of July, 1893, there was filed in

said Court and cause the following supplemental

libel:

TITLE OF CAUSE.

The supplemental and amendatory libel and infor-

mation of Daniel R. Murphy, District Attorney of the

United States, acting for and on behalf of the United
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Stajes against the steamship Haytiaii Republic, her

engines, boilers, tackle, apparel and furniture, alleges

as follows :

First—The said Daniel R. Murphy, District At-

torney of the United States in and for the District of

Oregon, acting for and on behalf of the United States,

propounds, alleges and informs the Court as follows

:

That on the 3d day of Jul}-, 1893, at the Port of

Portland, Oregon, in the district of Oregon, and in

waters navigable from the sea by vessels of ten tons

or more burden, T. J. Black, Collector of Customs in

and for the Collection District of Willamette, in the

District of Oregon, did seize and at the time of filing

the libel in this cause, to-wit : the 6th day of July,

1893, <ii<i have in his custody, within the District of

Oregon and within the jurisdiction of this Court, as

being forfeited to the United States, a certain vessel

and steamship, her boilers, engines, tackle, apparel,

furniture and appurtenances, of the value of forty-five

thousand ($45,000) dollars, of the registered tonnage

of seven hundred and seventy-nine and fifty-three one-

hundredths (779 53-100) tons belonging in whole to citi-

zens of the United States, and called, designated and

known by the name of the "Haytian Republic." That

at the time of the filing of the libel and information

in this cause, to-wit: on the 6th day of July, 1S93,

said T. J. Black, as such Collector of Customs, held

said steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in his

custody for the causes and reasons hereinafter stated,

to-wit

:
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That on the 2Sth day of July, 1892, at a point near

Swan Island, in tlie Willamette river, in the Distriet

of Oregon, and within the admiralty jurisdiction of

this Court, John Ross was master of said steamship

Ha3'tian Republic and \V. B. Jackling was chief

engineer of said steamship Haytian Republic and

had chief charge and control of the navigation

and employment of said vessel. That on said 28th

day of July, 1892, at said point near Sw^an Island

in said District as aforesaid, certain merchandise,

to-wit : Three hundred pounds of opium of the

value of three thousand, three hundred ($3,300.00)

dollars was unlawfully and fraudulently and with the

knowledge, privity and consent, and by the assistance

of said John Ross, Avho was then and there the master

of said vessel as aforesaid, and with the knowledge,

privity and consent and by the assistance of said W. B.

Jackling, who was chief engineer of, and had the chief

charge and control of the navigation and employment

of said vessel as aforesaid, and with the knowledge,

privity, consent and assistance of the owners of said

vessel, and with intent then and there on the part of

said John Ross and s?id \\\ B. Jackling, and said own-

ers thereby to defraud ilie United States, and avoid

payment of the dut}' on said merchandise brought

into the United States and to said place near Swan

Island in said Willamette river in the District of

Oregon and within the admiralty jurisdiction of this

Court, in and on board said vessel from foreign ports,

to-wit : the Ports of Victoria and Vancouver in the

Province of British Columbia, and no revenue or dut}'
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of any kind was paid on said merchandise or any por-

tion thereof, and no part of said merchandise was in-

chided or described in the manifest of cargo of said

vessel, bnt the whole was hidden, secreted and stowed

away in said vessel and falsely marked as " Ginger,"

with the fnll knowledge, consent and privit}- of said

master and of said W. B. Jackling and of said owners.

And that when said vessel, the Haytian Republic,

reached said point in the Willamette River near Swan

Island in the District of Oregon as aforesaid and

within the admiralt}- jurisdiction of this Court, and

on her way to the Port of Portland, in said District as

aforesaid, the said merchandise was in the night time

and with the knowledge, privity and consent and by

the aid and assistance of said master and said W. B.

Jackling and said owners, secretl}^, unlawfully and

fraudulently and in the night time, to-wit: about the

hour of lo o'clock P. M., unloaded from said vessel at

said point on the Willamette river, near Swan Island,

in said District as aforesaid, without the permit or

license to unload the same in the night time, or at all,

from the Collector or other officer of customs, or cAiy

officer of the United States, and without am^ permit or

license whatever for so unloading, and without being

compelled so to do b}' reason of unavoidable necessity

or stress of weather, contrary to the Statutes of the

United States in such cases made and provided. By

reason whereof and by force of sections 2867, 2806,

2807, 2808, 2809, 2871, 2872, 2873, 2874 and 3088 of

the Revised Statutes of the United States, the said

vessel has become and now is subject to a lien for the
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value of said merchandise, to-wit: the sum of three

thousand, three hundred ($3,300.00) dollars, and by

reason of said section 2874 aforesaid, said vessel, her

tackle, apparel and furniture, engines and boilers, has

become and is forfeited to the United States.

Second—The said Daniel R. Murphy, District At-

torney of the United States in and for the District of

Oregon, acting for and on behalf of the United States,

propounds, alleges and informs the Court as follows

:

That on the 3d da}- of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the collection district of Willamette, in the

District of Oregon, did seize and at the time of filing

the libel in this cause, to-wit : the 6th day of July, 1893,

did have in his custod}" within the District of Oregon

and within the jurisdiction of this Court, as being

forfeited to the United States, a certain vessel and

steamship, her boilers, engines, tackle, apparel, furni-

ture and appurtenances of the value of forty-five

thousand ($45,000.00) dollars, of the registered ton-

nage of seven liundred and seventy-nine and fifty-

three one-hundredths (779 53-100) tons, belonging in

whole to citizens of the United States, and called,

designated and known bv the name of the " Haytian

Republic." That at the time of the filing of the libel

and information in this cause, to-wit: on the 6th day

of July, 1893, said T. J. Black, as such Collector of

Customs, held said steamship Haytian Republic, her
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engines, boilers, tackle, apparel, furniture and appur-

tenances in his custody for the causes and reasons

hereinafter stated, to-wit

:

That on the 20th day of August, 1892, at a point

on the Columbia river, near the mouth of the Wil-

lamette river, in the District of Oregon, and within

the admiralty jurisdiction of this Court, John Ross

M^as master of said steamship Haytian Republic, and

W. B. Jackling was chief engineer of said steamship

Haytian Republic, and had chief charge and control

of the navigation and employment of said vessel.

That on said 20th da}^ of August, 1892, at said point

on the Columbia river near the mouth of the Wil-

lamette river, in said district as aforesaid, certain

merchandise, to-wit : Eight hundred pounds of

opium of the value of eight thousand, eight hundred

($8,800.00) dollars, was unlawfully and fraudulently

and with the knowledge, privity and consent, and by

the assistance of said John Ross, who was then and

there the master of said vessel as aforesaid, and with

the knowledge, privity and consent, and bv the assis-

tance of said W. B. Jackling, who was chief

engineer of and had the chief charge and control of

the navigation and employment of said vessel as

aforesaid, and with the knowledge, privity, consent

and assistance of the owners of said vessel, and with

intent then and there on the part of said John Ross,

and said W. B. Jackling, and said owners thereby to

defraud the United States and avoid payment of the

dut3' on said merchandise brought into the United

States and to said place on the Columbia river near
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tlie mouth of the Willamette river, in the District of

Oregon, and within the admiralt}' jurisdiction of this

Court, in and on board said vessel from foreign ports,

to-wit : The Ports of Victoria and V^ancouver, in the

Province of British Columbia, and no revenue or

duty of au}' kind was paid on said merchandise or

any portion thereof, and no part of said merchandise

was included or described in the manifest of cargo of

said vessel, but the whole was hidden, secreted and

stowed away in said vessel, and falsely marked "Gin-

ger" with the full knowledge, consent and privity of

said master and of said W. B. Jackling and of said

owners. And that when said vessel reached said point

on the Columbia river near the mouth of the Willam-

ette river, in the District of Oregon, as aforesaid, and

within the admiralty jurisdiction of this Court, and on

her way to the Port of Portland, in said district as

aforesaid, the said merchandise was, in the night

time, and with the knowledge, privity and consent,

and by the aid and assistance of said master, and said

W. B. Jackling, and said owners, secretly, unlawfully

and fraudulently, and in the night time, to-wit : About

the hour of 3 o'clock A. M., unloaded from said vessel

at said point on the Columbia river near the mouth

of the Willamette river, in said district as aforesaid

without a permit or license to unload the same, in

the night time, or at all, from the Collector or other

officer of customs, or anj- officer of the United States,

and without any permit or license whatever for so

unloading, and without being compelled to do so by

reason of unavoidable necessity or stress of weather,
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contrary to the statutes of the United States in such

cases made and provided.

B}' reason whereof and by force of sections 2867,

2806, 2807, 2808, 2809, 2871, 2872, 2873, 2874 and

3088 of the Revised Statutes of the United States, the

said vesssel has become and now is subject to a lien

for the vahie of said merchandise, to-wit : The sum

of eight thousand, eight hundred ($8,800.00) dollars,

and b}' reason of said section 2874 aforesaid, said

vessel, her tackle, apparel, furniture, engines and

boilers has become and is forfeited to the United

States.

Third—The said Daniel R. Murphy, District Attor-

ney of the United States in and for the District of

Oregon, acting for and on behalf of the United States,

propounds, alleges and informs the Court as follows :

That on the 3d day of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the collection district of Willamette, in the

District of Oregon, did seize, and at the time of filing

the libel in this cause, to-wit : The 6th day of July,

1893, did have in his custody, within the District of

Oregon, and within the jurisdiction of this Court, as

being forfeited to the United States, a certain vessel

and steamship, her boilers, engines, tackle, apparel,

furniture and appurtenances, of the value of forty-five

thousand ($45,000.00) dollars, of the registered ton-

nage of seven hundred and seventN'-nine and fifty-three



23

one-hiindredtlis (779 53-100) tons, belonging in whole

to citizens of the United States, and called, designated

and known b}' the name of the " Haytian Republic."

That at the time of the filing of the libel and

information in this canse, to-wit : On the 6th day of

Jul}', 1893, said T. J. Black, as such Collector of

Customs, held said steamship Haytian Republic, her

engines, boilers, tackle, apparel and furniture and

appurtenances in his custody for the causes and

reasons hereinafter stated to-wit

:

That on the 2d day of September, 1892, at a point

near Swan island, in the Willamette river, in the Dis-

trict of Oregon, and within the admiralty jurisdiction

of this Court, John Ross was master of said steamship

Haytian Republic, and W. B. Jackling was chief

engineer of said steamship Ha3'tian Republic, and had

chief charge and control of the navigation and

employment of said vessel. That on said 2d day of

September, 1892, at said point near Swan island, in

said district as aforesaid, certain merchandise, to-wit

:

Fourteen hundred pounds of opium, of the value of

fifteen thousand, four hundred ($15,400) dollars, was

unlawfully and fraudulently, and with the knowledge,

privity and consent, and by the assistance of said John

Ross, who was then and there the master of said vessel,

as aforesaid, and with the knowledge, privity and

consent, and by the assistance of said W. B. Jackling,

who was chief engineer of and had the chief charge

and control of the navigation and employment of said

vessel, as aforesaid, and with the knowledge, privit}^

consent and assistance of the owners of said vessel,
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and with intent then and there on the part of said

John Ross and said \V. B. Jackling and said owners,

thereb}' to defrand the United States and avoid

paying the dut}- on said merchandise brought into the

United States and to said place near Swan island, in

said Willamette river, in the District of Oregon, and

within the admiralty jurisdiction this Court, in and

on board said vessel, from foreign ports, to-wit : The

Ports of Victoria and Vancouver, in the Province of

British Columbia, and no revenue or duty of any kind

was paid on said merchandise or au}' portion thereof,

and no part of said merchandise was included or de-

scribed in the manifest of cargo of said vessel, but the

whole was hidden, secreted and stowed away in said

vessel and falseh' marked as " Ginger," with the full

knowledge, consent and privity of said master and of

said W. B. Jackling and of said owners. And that

when said vessel, the Haytian Republic, reached said

point in the Willamette river near Swan Island, in the

District of Oregon as aforesaid, and within the admir-

alty and maritime jurisdiction of this Court, the said

merchandise was in the night time, and with the

knowledge, privit}- and consent and b}- the aid and as-

sistance of said master and said V\\ B. Jackling and

said owners, secretly, unlawfull}- and fraudulentl}- and

in the night time, to-wit : about the hour of 1 1 o'clock

P. M., unloaded from said vessel at said point in the

Willamette river near Swan Island, in said District as

aforesaid, without a permit or license to unload the

same in the night time, or at all, from the collector or

other officer of customs, or an\' officer of the United
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States, and without any permit or license whatever for

so unloading, and without being compelled so to do by

reason of unavoidable necessity or stress of weather,

contrary to the statutes of the United States in such

cases made and provided.

By reason whereof and by force of sections 2867,

2806, 2S07, 2808, 2809, 2871, 2872, 2873, 2874 and

3088 of the Revised Statutes of the United States,

the said vessel has become and now is subject to a

lien for the value of said merchandise, to-wit: The

sum of fifteen thousand, four hundred dollars

($15,400.00), and b}' reason of said section 2874 afore-

said, said vessel, her tackle, apparel and furniture,

engines and boilers, has become and is forfeited to the

United States.

Fourth—The said Daniel R. Murphy, District

Attorney of the United States in and for the District

of Oregon, acting for and on behalf of the United

States, propounds, alleges and informs the Court as

follows :

That on the 3d day of July, 1893, at the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the collection district of Willamette, in the

District of Oregon, did seize and at the time of filing

the libel in this cause, to-wit : the 6th day of July,

1893, did have in his custod}-, within the District of

Oregon, and within the jurisdiction of this Court, as

being forfeited to the United States a certain vessel
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and steamship, her boilers, engines, tackle, apparel,

furniture and appurtenances, of the value of forty-five

thousand dollars ($45,000.00) of the registered ton-

nage of seven hundred and seventy-nine and fift3'-three

one-hundredths (779 53-100) tons, belonging in whole

to citizens of the United States, and called, designated

and known by the name of the " Ha3'tian Republic.''

That at the time of the filing of the libel and in-

formation in this cause, to-wit : on the 6th da}- of

July, 1893, said T. J. Black, as such Collector of Cus-

toms, held said steamship Haytian Republic, her

engines, boilers, tackle, apparel and furniture and

appurtenances in his custod\- for the causes and rea-

sons hereinafter stated, to-wit

:

That on the 2 2d day of F'ebruar}-, 1893, at the Port

of Portland, on the Willamette river, in the District

of Oregon, and within the admiralty jurisdiction of

this Court, John Ross was master of said steamship

Haj^tian Republic, and W. B. Jackling was chief

engineer of said steamship Haytian Republic, and

had chief charge and control of the navigation and

employment of said vessel. That on said 2 2d day of

February, 1893, at the Port of Portland, in said dis-

trict as aforesaid, certain merchandise, to-wit : Nine

hundred (900) pounds of opium, of the value of nine

thousand, nine hundred dollars ($9,900.00), was unlaw-

fully and fraudulently, and with the knowledge,

privity and consent, and b}' the assistance of said

John Ross, who was then and there the master of said

vessel as aforesaid, and with the knowledge, privit}'

and consent, and by the assistance of said \\\ B.
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Jackling, who was chief engineer of, and had the chief

charge and control of the navigation and eniplo3'ment

of said vessel, as aforesaid, and with the knowledge,

privity, consent and assistance of the owners of said

vessel, and with intent then and there, on the part of

said John Ross, and said W. B. Jackling, and said

owners, thereb\' to defraud the United States and

avoid pa^'ment of the duty on said merchandise

brought into the United States and to said Port of

Portland, on the Willamette river, in the District of

Oregon, and within the admiralty jurisdiction of this

Court, in and on board said vessel from foreign ports,

to-wit : the ports of Victoria and Vancouver, in the

Province of British Columbia, and no revenue or duty

of any kind was paid on said merchandise, or any

portion thereof, and no part of said merchandise was

included or described in the manifest of cargo of said

vessel, but the whole was hidden, secreted and stowed

away in said vessel and falsel}^ marked as " Ginger,"

with the full knowledge, consent and privity of said

master, and of said W. B. Jackling, and of said owners.

And that when said vessel, the Haytian Republic,

reached said Port of Portland, on the Willamette

river, in the District of Oregon, and within the juris-

diction of this Court, as aforesaid, the said merchandise

Avas, in the night time, and with the knowledge, privity

and consent,and by the aid and assistance ofsaid master,

and said W. B. Jackling, and said owners, secretly,

unlawfully and fraudulently, and in the night time,

to-wit : about the hour of 12 o'clock at night, unloaded

from said vessel at said Port of Portland, in said dis-
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trict as aforesaid, without a permit or license to unload

the same in the uight time, or at all, from the Col-

lector or other offtcer of customs, or any officer of the

United States, and without an}- permit or license

whatever for so unloading, and without being com-

pelled so to do by reason of unavoidable necessit}- or

stress of weather, contrary to the Statutes of the

United States in such cases made and provided.

By reason whereof, and by force of sections 2867,

2806, 2807, 2808, 2809, 2871, 2872, 2873, 2874 and

3088 of the Revised Statutes of the United States, the

said vessel has become, and now is, subject to a lien

for the value of said merchandise, to-wit: the sum of

nine thousand, nine hundred ($9,900) dollars, and by

reason of said section 2874 aforesaid, said vessel, her

tackle, apparel and furniture, engines and boilers has

become and is forfeited to the United States.

Fifth—The said Daniel R. Alurphy, District Attor-

ney of the United States in and for the District of

Oregon, acting for and on behalf of the United States,

propounds, alleges and informs the Court as follows :

That on the 3d day of July, 1893, ^^ the Port of

Portland, Oregon, in the said District of Oregon, and

in waters navigable from the sea by vessels of ten or

more tons burden, T. J. Black, Collector of Customs

in and for the collection district of Willamette, in the

District of Oregon, did seize and at the time of filing

the libel in this cause, to-wit : the 6th daj- of July,

1893, did have in his custody within the District of

Oregon, and within the jurisdiction of this Court, as
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being forfeited to the United States, a certain vessel

and steamship, her boilers, engines, tackle, apparel,

fnrniture and appurtenances of the value of forty-five

thousand ($45,000.00) dollars, of the registered ton-

nage of seven hundred and seventy-nine and fifty-three

one-hundredths (779 53-100) tons, belonging in whole

to citizens of the United States, and called, designated

and known bj- the name of the " Haytian Republic."

That at the time of the filing of libel and information

in this cause, to-wit: on the 6th day of July, 1893, said

T. J. Black, as such Collector of Customs, held said

steamship Haytian Republic, her engines, boilers,

tackle, apparel and furniture and appurtenances in his

custody for the causes and reasons hereinafter stated,

to-wit

:

That on the 27th day of January, 1893, at the Port

of Portland, on the Willamette river, in the District of

Oregon and within the admiralty jurisdiction of this

Court, John Ross was master of said steamship Hay-

tian Republic and W. B. Jackling was chief engineer

of said steamship Haytian Republic and had chief

charge and control of the navigation and employment

of said vessel. That on said 27th day of January,

1893, at the Port of Portland, in said district as afore-

said, certain merchandise, to-wit : one thousand and

twenty (1,020) pounds of opium, of the value of eleven

thousand, two hundred and twenty ($1 1,220.00) dollars,

was unlawfully and fraudulently, and with the knowl-

edge, privity and consent, and by the assistance of said

John Ross, who was then and there the master of said

vessel, as aforesaid, and with the knowledge, privity
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and consent and l\v the assistance of said W. B. Jack-

ling, who was chief engineer of and had the chief

charge and control of the navigation and employment

of said vessel, as aforesaid, and with the knowledge,

privity, consent and assistance of the owners of said

vessel, and with intent then and there on the part of

said John Ross and said W. B. Jackling and said own-

ers, thereb}^ to defraud the United States and avoid

payment of the dut\' on said merchandise brought into

the United States and to the Port of Portland, on the

Willamette river, in the District of Oregon and within

the admiralty jurisdiction of this Court, in and on

board said vessel from foreign ports, to-wit : the Ports

Victoria and Vancouver, in the Province of British

Columbia, and no revenue or duty of any kind was

paid on said merchandise or any portion thereof, and

no part of said merchandise was included or described

in the manifest of cargo of said vessel, but the whole

was hidden, secreted and stowed away in said vessel

and falsely marked as "Ginger," with the full knowl-

edge, consent and privity of said master and of said

\V. B. Jackling and of said owners. And that when

said vessel, the Haytian Republic, reached said Port

of Portland, on the Willamette river, in the District of

Oregon, and within the jurisdiction of this court, as

aforesaid, the said merchandise was in the night time,

and with the knowledge, privity- and consent, and by

the aid and assistance of said master and said W. B.

Jackling and said owners, secretly, unlawfully and

fraudulently, and in the night time to-wit: About

the hour of 12 o'clock at night, unloaded from said



31

vessel at said Port of Portland, in said district, as

aforesaid, witliont a permit or license to unload the

same in the night time, or at all, from the collector or

other officer of customs, or any officer of the United

States, and without any permit or license whatever

for so unloading, and without being compelled so to

do by reason of unavoidable necessity or stress of

weather, contrar}- to the statutes of the United States

in such cases made and provided.

By reason whereof, and b}^ force of sections 2S67,

2806, 2807, 2808, 2871, 2872, 2873, 2874 and 3088 of

the Revised Statutes of the United States, the said

vessel has become and now is subject to a lien for the

value of said merchandise, to-wit : The sum of eleven

thousand, two hundred and twent}^ ($11,220.00) dollars

and b}^ reason of said section 2874 aforesaid, said ves-

sel, her tackle, apparel and furniture, engines and

boilers has become and is forfeited to the United

States.

That upon filing the libel in this cause to-wit: On
the 6th day of July, 1893, a warrant was duly issued

out of this Court, directed to the United States Mar-

shal of this district, commanding him to seize and

take into his possession said steamship, the Haytian

Republic, her engines, boilers, tackle, apparel and

furniture. That by virtue of said warrant said

Marshal did, on said July 6th, 1893, in the County of

Multnomah, State of Oregon, and in the District of

Oregon, take said Haytian Republic, her engines,

boilers, tackle, apparel and furniture into his posses-

sion, and now has possession of the same by virtue of
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said warrant aforesaid, at said City of Portland,

Multnomah County, Oregon, within the District of

Oregon, and within the admiralty jurisdiction of this

Court.

That all and singular the premises are true and

within the admiralty and maritime jurisdiction of the

United States and of this Court.

Wherefore, the said United States District x'Vttor-

ney, on behalf of the United States, prays the

advisement of the Court herein in the premises, for a

monition, and that the usual process against the said

steamship Haytian Republic be issued in this behalf,

and that all persons interested therein may be cited

to answer in the premises, and that the said vessel

and steamship, and her engines, boilers, tackle,

apparel and furniture may be decreed to be and

remain forfeited to the United States. And that said

Haytian Republic, for the causes aforesaid, and others

appearing, be decreed to pay said penalty of forty-

eight thousand, six hundred and twenty ($48,620.00)

dollars, being said sum of thres thousand, three

hundred ($3,300.00) dollars, and said sum of eight

thousand, eight hundred ($8,800.00) dollars, and said

sum of fifteen thousand, four hundred ($15,400.00)

dollars, and said sum of nine thousand, nine hundred

($9,900.00) dollars, and said sum of eleven thousand,

two hundred and twenty ($11,220.00) dollars.

Daniel R. Murphy,

United States Disti'ict Attorney for the District of

Oregon.
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District of Oreo^on, ss.

I, Daniel R. Murphy, l)eing- first duly sworn, depose

and say that I am United States Attorney for the

District of Oregon, and that the foregoing informa-

tion supplementary to the libel herein filed is true as

I verily believe.

Daniel R. Murphy.

Subscribed and sworn to before me this 14th day of

July, 1893.

R. B. IvAMSON, Clerk.

Exceptions were filed to the first, second, third,

fourth and fifth counts in the original libel as amended,

and to the first, second, third, fourth and fifth counts

of the supplemental libel. (See pp. 45, 50, printed

record.)

These exceptions were sustained by the Court.

(See pp. 59-66, printed record.)

This left but one count in the original libel—the

second count. Trial was had upon this count on

September 8th, 1893, and judgment and decree was

entered for claimant. (See pp. 84, 85, printed record.)

From the decree of September 8tli, 1893, and the

order sustaining the exceptions, August 8th, 1893,

this appeal is taken. (See Petition on Appeal, pp.

89-93, printed record.)
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As a question of practice, we claim that, except as

to the first exception, the matter contained in the

" Exceptions " could not be presented by exceptions

at all. Here is an attempt to plead a lis alibi pendens.

But this cannot be done by exceptions. Rule 36 of

the Supreme Court provides for what causes excep-

tions may be filed to a libel, viz.:

" Exceptions may be taken to any libel, allegation

or answer for surplusage, irrelevancy, impertinence or

scandal ; and if, upon reference to a master, the ex-

ceptions shall be reported to be so objectionable, and

allowed by the court, the matter shall be expunged at

the cost and expense of the party in whose libel or

answer the same is found."

Certainly the matter set up in these " Exceptions "

is not obnoxious to the objection of scandal, imperti-

nence or irrelevance, nor is it surplusage. Under the

rule, then, it should have been presented by plea or

answer.

But, in whatever manner presented, the allegations

complained of in these " Exceptions " or " Exceptive

Allegations," as the District Court calls them, consti-

tute no defense to the libel or supplemental libel.
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We find no autliorit^y for holding' that an action

pending in one District Conrt of the United States

may he pleaded in ahatenient of another action in a

different District Conrt even thongli the parties, snb-

ject matter, and canse of action be the same. On the

contrary, we shonld say that by analogy the rnle

would be that this cannot be done.

If the prior suit sought to be pleaded in abatement

was pending in a State Court, the plea would not be

allowed. In Stanton et at., vs. Enibi'ey, administrator,

93 U. S., p. 554, the Supreme Court says :

"Suppose it were otherwise, still it is insisted by the

defendant in error that the pendency of a prior suit

in another jurisdiction is not a bar to a subsequent

suit in a Circuit Court, or in the court below, even

though the two suits are for the same cause of action;

and the Court here concurs in that proposition.

Repeated attempts to maintain the negative of that

proposition have been made; and it must be admitted

that such attempts have been successful in a few juris-

dictions. But the great weight of authority is the

other way."

Bozune vs. Jo)\ 9 Johns., 221.

Hatch vs. Spofford, 22 Conn., 497.

Maule vs. Murray, 7 Tenn.., 466.

Trulay vs. Ellefsen.^ 2 East., 457.

Colt vs. Partridge, 7 Mete, 572.

SmitJi vs. Lathrop, 44 Penn. St., 328.

Cox vs. Mitchell, 7 C B. n. s., 55.

Wood vs. Lake, 13 Wis., 91.
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Wadleigh vs. Vcasic, 3 S?ii)iii., 167.

Lorh;!^ vs. Marsh, 2 Cliff., 322.

WJiite vs. Whitman, i CusJi., 494.

Salmon vs. Walten, 9 Dana., 422.

YeherIon vs. Conant, 18 A^. //., 124.

Walsh vs. Durkin, 12 Johns., 99.

Davis vs. Morton, 4 Bush., 444.

Pendency of a libel in admiralty against a vessel in

the District Court of the United States is no bar to

an attachment suit at law against the owners for the

same cause of action in the State Court of the same

State.

Wolf vs. Cook^ 40 Fed. Rep., 432.

Pendency of a suit in a State Court cannot be

pleaded in abatement of a suit in a United S'-ates

Court.

In Pieire vs. Feagan^ 39 Fed. Rep., 58S, the Court

says

:

"Again the suit in the State Court is pending in a

different jurisdiction. It is now well settled that the

pendency of a suit in a State Court cannot be taken

advantage of by way of a lis pendens to defeat a suit

of the same nature and between the same parties in

the Federal Courts. The two Courts, though not
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foreign to each other, belong to different jurisdictions

in such sense that the doctrine of lis pendens is

not applicable.

Sharon vs. Hill, 22 Fed., 28."

That another action between the same parties for

the same cause is pending in a Circuit Court of the

United States, cannot be pleaded in abatement of an

action in a State Court.

WalsJi vs. Gallagher, \2 Johns., 99.

The pendenc}^ of an action in another state or a

foreign court, b}^ the same plaintiff, against the same

defendant, for the same cause of action is no stay or

bar to a new suit brought in a State Court.

Bowne vs. Seymour & Joy, () Johns., 221.

From the foregoing authorities, the law seems to

be well settled that

:

First—The pendency of an action in one State

Court can not be pleaded in abatement of an action

in a State Court of another State for the same cause

between the same parties.

Second—The pendency of an action in a State

Court can not be pleaded in abatement of an action
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brought in the Federal Court for the same cause

betweeu the same parties.

Third—The pendenc}- of an action in a Federal

Court can not be pleaded in abatement of an action

brought in a State Court between the same parties for

the same cause, i.

What reason is there, then, for saying that an

action pending in one Federal Court may be pleaded

in abatement of a subsequent action between the same

parties for the same cause in another Federal Court ?

The learned Judge who decided this case in the court

below gave none, other than to refer to the case of

Lawrence vs. Remington, 6 Bisscll 44, in which it is held

that " the pendency of a suit in a court of general jur-

isdiction in another State in luhich property sufficient to

satisfy the demand had been attached is a bar to a second

suit in this court." Aside from the fact that this de-

cision is opposed to the weight of authority, the rea-

soning of the Court is in our judgment loose and

unsatisfactor3^ The basis upon which the judge rests

his opinion is that stifficient propei^ty has been attached

in theforeign State to satisfy the demand. How is the

Court to know this in any case ? And when is the

value to be estimated— at the time of the levy or at

the time of filing the plea ? And if the property is

not sufficient but only half sufUcient.^ is the plea good or

only half good ? And is the Court to hear testimony

as to the value of the property attached in the State

Court on a hearing of the plea in abatement in the

Federal Court ? And if, after holding the plea in
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abatement good, the propertj^ attached should greatly

depreciate in value, so as not to be sufficient to satisfy

the claim— would the Court h^ar testimony as to that

fact and permit the action to be brought over again?

It appears to us that if the holding in Lawi-ence vs.

Reniiugtoii is to be followed, it will lead to no end of

difficulties and complexities in the administration of

the law.

Mr. Foster, in his work on Federal Practice, speak-

ing of this question, says :

"The effect of the pendency of another suit for the

same cause in another Court of the United States has

never been expressly decided, but there seems to be

no difference in principle between such a suit and one

in a Court of another State, except that proceedings

in such a case in a Federal Court could be enjoined

b}^ a Federal Judge."

Foster Fed. Prac, Sec. 129.

While this is not strictly authority in the sense that

the decision of a Court of Appeal is authority, yet it is

entitled to weight as the expression of opinion of one

who has furnished the profession with a book gener-

ally conceded to be the best work on federal practice

yet compiled.

Thus far we have proceeded in the assumption that

the cause of action in the District Court of Washing-

ton is the same as set out in the libel and supple-

mental libel herein. But such is not the fact.
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FIRST.

The libel in the District Court of Washington

charges violations of the revenue laws by smuggling

opium on A^o:'ciii/)C7' 26th, iSg2^ December ji/i, iSg2,

and between October Sth and December 12th, i8g2.

The libel and supplemental libel herein charges

violations of the revenue laws by smuggling opium

OJt the 2gth day of October, iSg2 ; December 2jth, i8g2 ;

July 2St/i, iSg2; August 20tJi^ i8g2; September 2d,

i8g2 ; Febmiary 22d^ iSgs ; fa7\uary 2jth, i8gj.

SECOND.

The libel in the District Court of Washington

charges violations of the laws forbidding the importa-

tion of Chinese laborers, committed on November 26th,

i8g2 ; Januaiy 26th, i8gj ; betioeen October 8th, i8g2,

and December 12th^ i8g2 ; September 28th, i8g2 ; Octo-

ber iith and 12th, i8g2 ; October I^th and i6th, i8g2 ;

November ist^ i8g2 ; January 2d, i8gj ; January 26th,

i8gj ; May nth, i8gj ; on diffe^^ent days between Feb-

ruary 2d, i8gj, and May 28th, i8gj.

The libel herein charges violations of the laws for-

bidding the importation of Chinese laborers committed

on Jime 28th, i8gj ; June 14th, i8gj ; October 2gth^

i8g2.

In not one single instance is the cause ofaction^ i. e.,

the specific violation of the law, the same in the libel

in the District Court of Washington and here. The

Supreme Court of the United States in the case
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of Watson z's. Jones ^ 13 ]Vallacc^ pas^c 715, in speaking

of what is necessai'}' to constitute a good plea of lis

pendens^ says

:

"Bnt when the pendenc}- of such a suit is set up to

defeat another, the case must be the same. There

must be the same parties, or at least such as repre-

sent the same interest ; there must be the same rights

asserted and the same relief prayed for. This relief

must be founded on the same facts and the title or

essential basis of the relief sought must be the same.

The identity in these particulars should be such that

if the pending case had alread}^ been disposed of, it

could be pleaded in bar as a former adjudication of

the same matter between the same parties."

See also:

Bryan vs. Scholl^ 10 A^. E. Rep.^ 108.

Board vs. R. R. Company.^ 50 Ind., 85, 117.

Commissioners vs. Holnian, 34 Ind., 256.

Fitzgerald vs. Gray^ 61 Ind., 109,

Eicenan vs. State
.^ 75 Ind..^ 46.

Alej^i'itt vs. Rechey, 100 Ind.., 416.

Logs of Mahogony, 2 Sumner (U. S.), 589.

The reasons for the rule allowing the pendenc}- of

one suit to be pleaded in bar of another, and the qual-

ifications of and limitations upon that rule are set out

and ver}' clearly discussed in Hatch vs. Spofford^ 22

Conn. 494, 495, where the Court says :
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"The pendency of a prior §uit of the same character

between the same parties, brought to obtain the same

end or object, is at the common law good cause of

abatement. It is so because there cannot be any

reason or necessity for bringing the second ; and there-

fore it must be oppressive and vexatious. But while the

law is thus careful to screen the defendant from

oppression and vexation, it is equall}^ impartial and

open to the plaintiff, and I may sa}^ even indulgent, in

permitting him, a creditor, to seek redress by pursu-

ing several remedies at the same time if this is found

to be reasonable and necessary. It will not counte-

nance vexation and oppression, neither will it prevent

a creditor from using in a fair manner the means in

his power to collect his debts.

Now the plea of a prior suit is to be looked at in just

this impartial view. The rule above stated is not a

rule of unbending rigor, nor of universal application,

nor a principle of absolute law—it is rather a rule of

justice and equity generally applicable, and always

where the two suits are virtually alike and in the

same jurisdiction. It should be remembered that a

dilator}' plea is not like a plea of payment, or of satis-

faction, or of something in bar of the merits of the

claim; then it would find more favor ; but its object

is to cause postponement and delay, and the language

of the plea is : The proceeding is unnecessary and

vexatious, and should be abated.

It is obvious, then, a second suit is not, of course,

to be abated and dismissed as vexatious, but all the
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attending circumstances are to be first carefully con-

sidered, and the true question will be, what is the aim of

the plaintiff? Is it fair andjust
^ or is it oppressive ?

It is possible the defendant may not owe the debt

as the plaintiff claims he does, and may want only to

present his defense in a manner as little expensive

and inconvenient as possible, which right he ought

certainly to enjoy ; but his plea now is for delay, and

delay only. If the plaintiff by a second suit can place

his claim in a more favorable condition for obtaining

redress, why should he not be permitted to do it ?

or where he can secure his debt by attachment, his

first suit being a summons ; or where, as in JVard z's.

Curtis, the first suit is found to be premature ; so

where he is apprehensive that by reason of error and

misapprehension, he is not in as good a condition as

he could place himself in by a second suit. What
reason can be asssigned why he may not pursue his

best remedy ?

The Court will not be reluctant to grant him any

necessary aid ; nor is a defaulting debtor a favorite of

the Court, to be shielded from a fair and speedy trial

in any competent court, where the debtor can be sum-

moned to appear."

Appljdng the reasoning of this decision to the case

at bar, this Court will conclude, we apprehend, that

the position of libelant is, in the language of that

opinion, neither unfair, unjust nor oppressive.

We respectfully submit that neither at common
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law iior in equity would a plea in abatement, such

as is here presented, be sustained. Is the

rule more lenient to the defendant in ad-

miralt}'? Certainly not. On the contrary, in cases

such as this—cases of forfeiture, which are quasi

criminal, and where punishment for violation of law

is the end, and the only end, sought, the plea of a

former action pending is not, strictly speaking, main-

tainable at all. The forfeiture provided by the United

States Statutes for such violations of the revenue laws

as are set out in these libels is analogous to the for-

feiture which followed the commission of a felony at

common law. Under the ancient common law the

commission of a felony occasioned a total forfeiture of

either lands or goods, or both. "The true criterion of

a felony is forfeiture."

4 Blackstonc Com.^ 97.

And yet at common law, although the pleas of

autrefois acquit^ autrefois convict, autrefois attaint were

always permitted, there was no such plea as "another

action pending" known to the law. Neither at com-

mon law nor under any statute can the defendant

now plead that there is another indictment pending

against him for the same offense, much less that there

is a pending indictment for a different offense.

Is there an}' reason in morals or law why he should

be permitted to do so in the case of a libel and infor-
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Illation in admiralty for a forfeiture which in every

essential feature is in the nature of an indictment ?

We think not.

It is idle to claim that this proceeding is "vexa-

tions " or " oppressive " in the language of the cases

where pleas in abatement have been allowed. The

libel exhibited in Seattle contains charges of seven-

teen different crimes against the Haytian Republic.

The record presented in court shows that no7ie of the

allegations in that libel have beeii denied. And yet the

Respondent herein claims that it is " oppressive " to

charge it with having committed other offenses here

because it was put to the trouble and expense of pro-

curing bonds in the proceeding brought against it in

Seattle. Such tenderness as it invokes for itself

might be sought with better grace if it had answered

and denied the charges contained in the Seattle libel.

That libel was filed June 6th, 1893. The exceptions

to the libel herein were filed July 20th, 1893. No
denial up to that time of the charges in the Seattle

libel had been made, nor had any been made up to the

delivering of the Court's opinion, on August 8th,

1893.

All the offenses charged in the Seattle libel and in

the libel and supplemental libel herein were com-

mitted at and near Portland, in the District of Oregon.

Can a vessel libeled for a canse of forfeiture and re-

leased on bail be subsequently arrested in a different dis-
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trict for offenses coiniuitled in tJiat district prior to the

filing of the first libel ?

x'Vs preliiiiinary to the discussion of this question,

which is the main question involved in the appeal, we

wish to call the Court's attention to the record ex-

hibit introduced in the Court below. (See printed

record herein, page 105.) No claim was made by the

claimant in the Court below that he was in any way

aided by the order of default of date—July i2tli, 1893.

Should this Court, however, be of opinion that

such order was effectual for any purpose, or could be

construed as defaulting the Government, or barring it

from the assertion subsequently of any lien which had

previously attached to the Haytian Republic, we call

the Court's attention to the fact that as appears by the

record introduced this order was erroneously entered,

no notice of seizure having- ever been published in accord-

ance with Sec. g2j, /v. S. It was therefore a nuUit}-,

was not made on the motion of the District Attorney

and was subsequently set aside by the Court. This

if considered important may be shown on the hearing

in this Court.

The State of California, 49 Fed. R.^ 172.

Again, the so-called bond for the release of the ves-

sel in the District Court of Washington is not such a
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bond as is contemplated by the statute in cases of

seizures for forfeiture, and, in fact, is no bond at all.

(See Sec. 938 R. S.)

By its terms, in our judgment, no recovery, in any

contingency', can be had upon it. It is not given

under Sec. 938, R. S., and does not purport to be given

under that section. That it is an attempt to give a

bond under Sec. 941, R. S., is evident from the fact

that the amount of the bond and limit of liability is

set at $30,000 ; double tJic appraised value of tJie ship.

This was evidently an attempt to follow section

941, where it provides that the bond shall be in a sum
" double the amount claimed by the libelant." But

the bond provided for in section 941 can not be given

in this case, because that 'section expressly excepts

"cases of seizures for forfeiture under any law of the

United States." (See Sec. 941, R. S.) The bond could

be given onl}- under section 938, R. S., and under

that section the claimant should " produce a certificate

from the collector of the district where the trial is had,

and of the naval officer, if any there be, that the duties

on the goods, wares and merchandise, or tonnage

duty on the vessel so claimed have been paid or

secured in like manner, as if the same had been

legally entered." (See Sec. 938, R. S.)

It will be claimed by counsel for claimant and

respondent that this clause does not apply as to the

vessel, except where she is arrested for " tonnage

duty;" but such is not the reading of the section, nor

was it the intention of congress when the act embrac-
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in^c;' this section was passed. Conj^rcss intended by

this section to say that when a vessel was arrested

for a violation of the revenue laws, which, if estab-

lished, would result in her forfeiture, that her owner

could not take her out by simply giving a bond in an

amount equal to her appraised value, and that he

should not have her at all until he first secured the

government for the duties out of which it was alleged

it had been defrauded. In case of a failure to do this

it w^as intended that the ship should stay under

arrest, and the owner be deprived of the opportunity

to take her out and use her again in similar unlawful

enterprises until he was again detected. This "bond"

not being accompanied by such certificate, could not

legally secure the release of the ship.

We call the Court's special attention to the wording

of this bond, and submit that in no event can the

signers be made liable for any sum greater than the

costs of the case. (See printed record, p. 145.)

From an examination of it the Court, we submit,

must conclude that it is no bond or stipulation known

to admiralty procedure, and that the ship could not

legally have been discharged upon such an undertak-

ing. It is an attempt to give a bond in common law

form, and there is no specification of what amount is

to be paid by the obligors in case of default. If it

could have any force or effect, which we deny, it would

necessitate the bringing of an action upon it ;
whereas

the stipulation for value contemplated by admiralty

procedure is so worded that the stipulators agree
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that judgment may at once be taken against them in

the admiralty suit, thus avoiding any suit on the bond.

When the ship was arrested in Oregon, she was in

the same position as she would have been if she had

escaped from the officers in Seattle, or if no libel had

then been filed against her.

THE LIEN.

But granting, for the sake of this argument,

that the proceedings had in the District Court of

Washington were, in all respects, regular; that the

bond was a proper bond, and the vessel regularly and

legally released; yet we insist that when the owner

took the ship, after giving the bond, he took her

cum onert\ and subject to all liens which previously

attached to her, except for those offenses for which she

had been libeled in Seattle ; and she might afterwards

be libeled on account of any of such liens, the same

as if no libel had been filed against her in any other

court.

A maritime lien can be divested only by a sale of

the thing itself upon proceedings in reni^ after due

monition. It is thus described:

" It is an appropriation made by law of a particular

thing as security for a debt or claim, the law creating

an encumbrance thereon, and vesting in the creditor

what we term a special property in the thing, which
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subsists from the moment when the debtor claim

arises and accompanies the thing, even into the hands

of a purchaser."

Myers Fcdci-al Decisions, vol. "J/," 146.

The sections of the United States Statutes, alleged

in the libel to have been violated, are sections 2806,

2807, 2808, 2809, 2867, 2871, 2872, 2873, 2874 and

3088 of the Revised Statutes. Sections 2806, 2807,

2808 provide that no merchandise from any foreign

port shall be brought in any vessel into the United

States, unless the same shall be included in the mani-

fest of the cargo of said vessel, and provide what such

manifest shall contain.

Section 2809 provides :

" If au}^ merchandise is brought into the United

States in any vessel whatever from any foreign port

without having such a manifest on board, or which

shall not be included or described in the manifest, or

shall not agree therewith, the master shall be liable to

a penalty equal to the value of such merchandise not

included in such manifest, and all such merchandise

not included in the manifest belonging or consigned

to the master, mate, officers or crew of such vessel,

shall be forfeited."

Section 2867 provides that no merchandise shall be

unloaded without a permit, and that for a violation of

this section the merchandise so unloaded shall be for-

feited, and " the master of such vessel and the mate
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or other person next in command sliall respectively be

liable to a penalty of one thousand dollars for each

such offense."

Sections 2871-2-3 forbid unloading at night.

Section 2874 provides:

"All merchandise so unladen or delivered contrary

to the provisions of section 2872" (/. c. at night)

"shall become forfeited and may be seized by any of

the officers of the customs, and when the value thereof,

according to the highest market price of the same at

the port or district where landed, shall amount to four

hundred dollars, the vessel, tackle, apparel and furni-

ture shall be subject to like forfeiture and seizure."

Section 3088 provides :

'' Whenever a vessel, or the oivner or master of a vessel

has become subjeet to penaltyfor a violation of the revenue

laivs of the United States, such vessel shall be holden for

the payment of S2ich penalty, and may be seized and pi^o-

ceeded against summarily by libel to secui'e such penalty!'

Looking at these sections, and remembering that it

is under them the libel and supplemental libel herein

were filed, it is difiicult to understand the view taken

in the court below, and upon which the decision

therein was based, where the learned Judge says

:

" That the owner who gives a bond takes his vessel

subject to all liens legally attaching to her, does not

touch the question. A ground of forfeiture is not a

lieu, which may be defined to be a debt imposed upon
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property. It is a confiscation of the tiling itself. It

admits of no right remaining in the thing forfeited."

This holding entirel}- overlooks the fact that by Sec.

30S8 siipra^ the United States had a lien on this ship,

whether the forfeitnre was enforced or not. And this

lien the government had from the time of the com-

mission of the offense. It was a penalty, and the ship

might '' be seized and proceeded against summarily

b}^ libel to recover such penalty.'' It attached to and

went with the ship, as any other lien would.

Counsel's claim here is : First—That in any case

where a ship is libeled and bailed or bonded out upon

a stipulation as provided by law, she goes into the

hands of her owners free from any previous liens and

that those holding such liens, if any there be, are

forced to intervene in the original libel and can have

recourse only to stipulators in the bond.

Second—That whatever the law may be in other

cases, such is the law in cases of forfeiture at all

events.

That such claim is erroneous in every case except

cases of forfeiture is abundantly shown b}^ the

authorities.

In the case of the "Bold Buccleugh" decided in

1850, the High Court of Admiralty (3 Win. Rob, 220)

passed upon this state of facts : The "Bold Buccleugh"

was libeled in Scotland in 1S49 ^^^ ^ collision in the

river Humber in 1848. The vessel was arrested and

bail given in the Scotch Court. Upon her release on
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bail she came to Hull and was again rearrested for

the same collision upon a warrant under the seal of

the High Court of Admiralty. The action in Scotland

was not dismissed until after the arrest in England and

was pending at the time of the hearing upon a motion

to dismiss for want of jurisdiction. The English

Court held that the second arrest could properly be

made, but as it was for the same collision the case in

Scotland must be dismissed before the one in Eng-

land could be proceeded with.

This authorit}' sustains the point that a second libel

may be filed and a second arrest made, although the

ship is out on bail.

And it matters not that the first libel was dismissed

before hearing on the second libel.

The jurisdiction to entertain the second libel where the

ship was out on bail was sustained.

In the Merimac, i Benedict^ page 68, the facts were

as follows : Charles Morgan first libeled the Merimac

for salvage in the District Court of the United States

for the Eastern District of Louisiana. The claimants

bailed her out, and such suit was still pending when

she was again libeled, in the Eastern District of New
York, for salvage by a colored regiment, the services

being performed at the same time as those set out in

the first libel. Defendant pleaded these facts as a

bar^ and claimed that the libelants in New York

should have made themselves parties to the suit in

New Orleans. This was in 1865. The Court says:
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"The pendency of another action for salvage has

never, to nu' knowledge, been held to bar a snbse-

qnent action by other salvors against the same vessel

to recover salvage for other services performed dnring

the same voj-age. On the contrarj^, two, and some-

times more, snch actions have been maintained in the

same conrt, where the circnmstances warranted it."

The same holding was had in the City of Hnbank.

I Sumner^ p. 400.

In the case of "The Union," 4 Blatchford, p. 93,

which was a case of collision, the Court says: "The

vessel, after being discharged from the arrest, upon

the giving of the bond or stipulation, returns into the

hands of her owners, subject to all previously exist-

ing liens or charges, the same as before the seizure,

except as respects that on account of which the seizure

was made."

" It is so for the reason that on the discharge of the

vessel on the giving of the bond or stipulation she is

clearly discharged from the lien or inctt7nbrance zuhicJi

constituted tJie foundation of the proceeding against her^

the security taken being the substitute for the vessel."

These cases and many others that will be found

referred to therein sustain our position that in cases

other than forfeiture cases a vessel may be libeled a

second time while out on bail, the libel being filed for

offenses committed prior to her release on bail.
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But counsel urge that there is a difference in the

status of the ship after being released in a case of for-

feiture. What gave rise to this notion we cannot un-

derstand. Not a single case was cited in the Court

below where any court so held.

There is nothing in the admiralty practice that

gives color to this assertion that the rule in forfeiture

cases as to the ship's subsequent liability is different

from what it is in other cases. Not only is there no

case to sustain counsel's position, but we present a

case directly in point which sustains our libel.

The case of The Langdon Cheeves, 2 Mason p. 59, was

a case of condemnation and forfeiture. The following

is a statement of the case made by the Court

:

" The vessel had been delivered on bail for the

appraised value, and after the final decree of condem-

nation the amount of the appraised value was paid

into Court." Subsequently the question arose as to

whether, when the ship was released on bail, the

owner took her free from or subject to previously

existing liens, and the Court, in deciding that point,

says :
" In the next place, by delivery on bail, the

owner took the vessel cum onere^ and she still i^emained

in his hands liable to all the liens legally attaching to her.

Suppose a mortgage on the vessel, would the owner,

after a seizure and delivery on bail, take her dis-

charged of his own debt ? Or could the mortgagee

claim out of the appraised value the amount of his
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mortgage? All principle and all policy are against

such a claim."

See 4 Wlicalon 103.

This case has not been reversed and should be con-

clusive upon the question now before the Court.

Nor is there anywhere in any authority foun-

dation for the assertion that a different rule per-

tains in cases of forfeiture from what has been the

established practice in other cases in rem. Neither

Benedict, Parsons nor Cohen, nor any standard writer

on admiralty, speak of any such distinction. Benedict

says: (Sec. 447) "When a vessel is delivered on

bail, the owner takes her cum onere. She still remains

in his hands, liable to all the liens legally attaching to

her. If, however, it becomes necessary for the pur-

poses of justice, the vessel may be rearrested."

Again he says: (Sec. 497) "The stipulation of

bail in a suit in rem is given to procure the discharge

of the property proceeded against. It has been before

remarked that on such a discharge the owner takes

the property cum one^^e^ and it remains in his hands

subject to all the liens which legally attach to it."

These two sections treat directly of the effect of the

stipulation of bail, and in neither is it suggested that

libels for forfeiture differ from other libels in rem. If

there had been such a distinction, Benedict would un-

doubtedly have here referred to it. Again in the forms

given by Benedict, p. 648, and 649, there is no differ-
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ence in the obligation to pay and stand responsible

for the decree between the "Stipulation to appear and

pay the decree," and the " Stipulation for agreed or

appraised value." In none of the adjudicated cases

has the Court recognized any different rule existing

between libels in rem for forfeiture, collision, salvage,

etc. Nor is there any such difference recognized in the

United States Revised Statutes. In Sec. 938, forfeiture

cases, the bond is conditioned "for the payment of a

sum equal to the sum at which the property prayed to

be delivered is appraised." Sec. 941, which provides

for all other cases, says the bond or stipulation shall

be "in double the amount claimed by the libelant,

with sufiicient surety to be approved by the Judge of

the Court where the cause is pending, or, in his

absence, by the collector of the port, conditioned to

ansiuei" the decive of the Court in such case?''

The Court will see that as to the obligation to pay

assumed in these bonds there is no difference at all.

The only difference is as to the amount. In section

938 it is the value of the vessel; in section 941 it is

double the amount claimed, which, in cases of salvage

and collision, frequently is largely in excess of the

value of the vessel.

It is no argument to say that the ship can be for-

feited but once. The decree of forfeiture don't take

the ship any more than a decree in a libel for salvage

or collision, where the amount decreed is more than

the value of the ship. A strongly built tug worth

$10,000.00 might very easily damage a heavily laden
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merchantman, three times the value of the tng, and a

decree, in such case, against the tug would be a vir-

tual forfeiture. And yet it will not be claimed, and

certainly, if claimed, cannot be sustained by any

authority, that in case one libel was filed against the

tug tor a sum largely in excess of her value, and she

was released on bail, another libel might not be filed

against her for a separate offense.

We submit, in conclusion, that counsel's argument

that because a forfeiture is claimed here, and a for-

feiture claimed in Seattle, the cause of action is the

same, is entirely erroneous. The forfeiture is merely

the result of the cause of action, and not the cause of

action itself. The result of two libels for collision or

salvage would be the same—a lien for the damage,

but certainly the causes of action would not be the

same. This distinction, in our judgment, disposes

of counsel's claim that there is another action pending

for the same cause of action. It is urged that if we

are allowed to proceed here we will take the bond in

Seattle and the ship here, and this is claimed as

oppressive. We do not so view it. It was optional

with the claimant in Seattle to leave the ship in the

hands of the Marshal. If she was innocent, he could,

long before these exceptions were filed, have filed his

answer and tried the case and had her discharged. If

she was guilty, she would have been sold free of all

liens. A sale in an action in rem in admiralty after

due monition is the only way in which property can be

released from prior liens, known and unknown.

Claimant did not see fit to do this. He is presumed
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to liave known of these charges which we now make

against his ship. He must have known of them if

they are true, and as yet they are not denied. With

this knowledge, then, he chose to release his ship

there, take her ciuii onere and snbject her to a second

arrest. The government can not be presumed to have

known of these offenses at the time of filing the

Seattle libel. From their ver}^ nature it is apparent

that they must have been accidentally discovered, and

to hold now that the Government is barred from set-

ting them up would certainly be unjust. It has been

suggested that the Government should not be allowed

to split up its claim. Certainly not, but these are

different claims. There is no rule of admiralty that

compels the joining of different claims in one libel.

Such practice is permiitcd hwt not commanded. Just as

in criminal actions under Sec. 1024, R- S., two or more

charges may be joined in one indictment, but need not

necessarily be so joined.

We submit that the decree of the Court below and

the order sustaining these exceptions should be re-

versed.
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